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1.  TIME:  9:00   CASE#: MSC14-00785 
CASE NAME: FIRST HORIZON VS. SPM 11C 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY NETSOURCE SOLUTIONS, LLC 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 
 

  

 2.  TIME:  9:00   CASE#: MSC14-01795 
CASE NAME: VICTOR DELGADO VS. 24 HOUR FITNESS 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY VICTOR DELGADO 
* TENTATIVE RULING 
 
The Motion is granted.  Pursuant to CCP 576 an amendment to the complaint may be granted 
even after commencement of trial, and judicial policy favors allowing amendments.  As the 
proposed First Amended Complaint sets forth, the same general set of facts are alleged, but the 
amended complaint is based on information acquired from depositions and was not known at 
the time the original complaint was filed.  There does not appear to be any prejudice to 
Defendant as the case is not set for trial until April 2017, and if the amended complaint is legally 
insufficient, Defendants can demur or file other appropriate motions. 
 
 

  

 3.  TIME:  9:00   CASE#: MSC15-00810 
CASE NAME: TROUGHTON VS. ADVANTAGE BATTERY CORPORATION 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY LDK CAPITAL, LLC 
* TENTATIVE RULING: * 
 
Continued to 11/2/16, 9AM, D9. 
 
 

  

 4.  TIME:  9:00   CASE#: MSC15-00810 
CASE NAME: TROUGHTON VS. ADVANTAGE BATTERY CORPORATION 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BRUCE HAAS 
* TENTATIVE RULING: * 
 
Continued to 11/2/16, 9AM, D9. 
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 5.  TIME:  9:00   CASE#: MSC15-00857 
CASE NAME: LIEBIG VS. DUMAS 
HEARING ON MOTION FOR STAY OF ALL PROCEEDINGS 
FILED BY JUANITA DUMAS, JONATHAN H. DUMAS 
* TENTATIVE RULING: * 
 

Before the court is Defendant Juanita Dumas and Johnathon H. Dumas (collectively, 

“Defendants”)’s Notice of Motion and Motion to Stay of all Proceedings Pending Resolution of 

Criminal Matter (“Motion to Stay”). Plaintiffs Kevin Liebig and Kevin Cannon (collectively, 

“Plaintiffs”) oppose the Motion to Stay. Defendants did not file a reply. For the reasons 

described further, below, the Motion to Stay is granted. 

Defendants also Request Judicial Notice of the criminal complaint which names Juanita 

Dumas as a defendant. This request is unopposed. This Request is granted, although the Court 

notes that Defendants fail to attach a copy of the complaint in violation of California Rule of 

Court 3.1306(c). 

Defendant’s Fifth Amendment Constitutional Right outweighs any interest that Plaintiffs 

may have in expedited proceedings. Furthermore, judicial resources would likely be wasted if 

civil proceedings are allowed to proceed in a case where Defendant lawfully refuses to produce 

information relevant and necessary to prove Plaintiffs’ case. See Avant! Corp. v. Superior Court 

(2000) 79 Cal.App.4th 876, 882. 

Plaintiffs request for a continuance as opposed to a stay is rejected, given that 

Defendant Juanita Dumas’ criminal matter has not yet established even a trial date. A 

continuance in lieu of a stay would require speculation as to when it would be safe to conduct 

civil proceedings without the risk of violating Defendant’s Fifth Amendment Constitutional 

protection against self-incrimination. A civil trial under these conditions will result in undue 

burden and expense to all parties involved. 

The parties should provide this court with an update on the criminal matter in a 

conference to be scheduled for approximately six months from now, allowing reasonable time 

for the criminal matter to advance, if not fully resolve. 

 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   08/31/16 

 
 

- 3 - 

 6.  TIME:  9:00   CASE#: MSC15-01101 
CASE NAME: HENDON VS. TRANSAMERICA LIFE 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY APRYL D. HENDON 
* TENTATIVE RULING: * 
 
Denied.  To be entitled to the right to reconsideration of an order, the moving party must present 
new facts or law, as well as a satisfactory explanation for the failure to produce that evidence at 
an earlier time.  In this case, the Plaintiff has failed to do either.  This Court, therefore, lacks 
jurisdiction to consider the motion pursuant to CCP §1008. 
 
Plaintiff has failed to establish that she has newly discovered evidence that she “could not, with 
reasonable diligence, have discovered or produced” before the hearing on the Demurer to the 
First Amended Complaint  on May 25, 2016, as required by CCP § 1008. (See: LeFrancois v. 
Goel, (2005) 35 Cal.4th 1094.)  In fact, the “newly discovered evidence” as established by 
counsel’s moving papers was known between “late April and the beginning of May”.  There is 
also some evidence that the “newly discovered evidence” was actually known to plaintiff in 
February 2016 when Defendant Transamerica produced documents pursuant to discovery.   
 
On May 10, 2016, Plaintiff’s  Motion to file a Second Amended Complaint was filed and set for 
hearing on July 6, 2016.  If Plaintiff wished to have the issues raised in the Motion to file Second 
Amended Complaint heard before the Demurrer was ruled on, he could have obtained an order 
shortening time when the Motion was filed, but chose not to do so and it was set in the ordinary 
course. Moreover, the “newly discovered evidence” was known and the Motion to file Second 
Amended Complaint was even filed before the Plaintiff’s opposition to the Demurrer was filed on 
May 12, 2016 and it was not mentioned in the opposition or attached to it. 
 
Plaintiff states, but provides no authority supporting the argument that the Court is required to 
vacate a prior order sustaining demurrer without leave to amend and grant leave to file an 
amended complaint when the amended complaint is based on facts Plaintiff knew at the time 
the opposition to the demurrer was filed, but not mentioned in that opposition before the 
demurrer was sustained without leave to amend. 

  

 7.  TIME:  9:00   CASE#: MSC15-01555 
CASE NAME: WRIGHT VS COOPER 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY NEIL COOPER 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion to quash directed to the First Amended 
Complaint, which defendant filed on February 29, 2016.  The parties re-set the motion for 
hearing pursuant to the stipulation they filed on July 20, 2016. 
 
 Defendant’s motion to quash is denied.  Defendant shall file a responsive pleading on or 
before September 30, 2016.  The basis for this ruling is as follows. 
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 Governing Law.  The Court finds that the key question is whether the parties entered 
into an oral contract under which defendant agreed to pay plaintiff, a therapist licensed by the 
State of California, for therapy sessions conducted in California with defendant’s adult daughter, 
a resident of California.  Because the preponderance of the evidence submitted to the Court in 
connection with this motion supports finding the existence of such an oral contract, the Court 
finds that California has specific personal jurisdiction over defendant for purposes of this 
collection action.  (See, Daar & Newman v. VRL International (2005) 129 Cal.App.4th 482, 493.) 
 
 Evidence.  The following evidence persuades the Court of the existence of the alleged 
oral contract.  First, defendant’s daughter, Jessica Cooper, has testified unequivocally that 
defendant acknowledged the existence of the contract.  (J. Cooper Dec., filed on 3-29-16, 
¶¶ 2-3.)  Defendant objected to this declaration on timeliness grounds, but that timeliness 
objection became moot with the continuance of the hearing.  Second, the parties’ email 
messages on the subject of plaintiff’s fees convey a strong impression that the parties were 
discussing a debt owed by defendant, and not a series of voluntary gifts made by defendant on 
a debt owed by defendant’s daughter.  (See email exhibits to P. Wright Dec., filed on 8-10-16.)  
Third, defendant has no documentary evidence supporting his position that the fees are owed 
by his daughter, and not by himself.  (Rooney Dec., filed on 8-10-16, Exhs. “A” and “B”.) 
 
 The Court acknowledges that the email messages submitted with plaintiff’s supplemental 
opposition papers could have been submitted with plaintiff’s original opposition papers.  
However, the Court has exercised its discretion to consider those email messages. 
 
 Objections.  The Court reaffirms its rulings on the evidentiary objections submitted with 
defendant’s original reply papers, filed on March 23, 2016.  Defendant’s new objections are 
sustained as to plaintiff’s allegations to the effect that a contract was formed or amended, or that 
monies were owed under a contract; these are improper legal conclusions.  (P. Wright Dec., 
filed on 8-10-16, ¶¶ 3-6.)  The Court has relied on inferential evidence of the alleged contract, 
and not on these legal conclusions. 
 
 No Res Judicata Effect.  The Court’s finding that plaintiff has established the existence 
of an oral contract by a preponderance of the evidence is made for purposes of this motion 
to quash only, and shall not be binding in later proceedings within this action, or in any other 
civil action. 
 
 

  

 8.  TIME:  9:00   CASE#: MSC15-01767 
CASE NAME: ROY LEWIS VS. U.S. BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of LEWIS 
FILED BY QUALITY LOAN SERVICE CORPORATION 
* TENTATIVE RULING: * 
 
Off-calendar.  The entire action was dismissed without prejudice on August 18, 2016. 
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 9.  TIME:  9:00   CASE#: MSC15-01767 
CASE NAME: ROY LEWIS VS. U.S. BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of LEWIS 
FILED BY U.S. BANK, NATIONAL ASSOCIATION, WELLS FARGO BANK N.A. 
* TENTATIVE RULING: * 
 
Off-calendar.  The entire action was dismissed without prejudice on August 18, 2016. 
 
 

  

10.  TIME:  9:00   CASE#: MSC15-02157 
CASE NAME: PORTIER VS. RAMSAY 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY JILL RAMSAY, MICHELLE RAMSAY 
* TENTATIVE RULING: * 
 
Unopposed – motion granted.  Responses, without objections, shall be filed by Defendants 
within 20 days from the date of the hearing. 
 
 

  

11.  TIME:  9:00   CASE#: MSC16-00405 
CASE NAME: ALI RANKANKAN VS. JP MORGAN CHASE 
HEARING ON DEMURRER TO COMPLAINT of RANKANKAN 
FILED BY MTC FINANCIAL INC. 
* TENTATIVE RULING: * 
 
Hearing continued to 10/5/16 by stipulation. 
 
 

  

12.  TIME:  9:00   CASE#: MSC16-00847 
CASE NAME: JANG VS BAUER 
HEARING ON JOINDER IN PETITION FOR ORDER COMPELLING ARBITRATION 
FILED BY ARTHUR C. CHAMBERS 
* TENTATIVE RULING: * 
 
See ruling on Line 13. 

 

 

  

13.  TIME:  9:00   CASE#: MSC16-00847 
CASE NAME: JANG VS BAUER 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY JOONG Y. IM 
* TENTATIVE RULING: * 
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Defendant Joong Im’s petition to compel arbitration is denied. Defendant Arthur 

Chambers’s joinder in the petition to compel arbitration is denied. 

“The party seeking to compel arbitration bears the burden of proving the existence of a 

valid arbitration agreement.” (Flores v. Evergreen at San Diego, LLC (2007) 148 Cal.App.4th 

581, 586.) 

“ ‘Although California has a strong policy favoring arbitration [citations], our courts also 

recognize that the right to pursue claims in a judicial forum is a substantial right and one 

not lightly to be deemed waived. [Citations.] Because the parties to an arbitration clause 

surrender this substantial right, the general policy favoring arbitration cannot replace an 

agreement to arbitrate.’ (Marsch v. Williams (1994) 23 Cal.App.4th 250, 254.) Courts therefore 

recognize that the right to arbitration depends on a contract. ‘Even the strong public policy in 

favor of arbitration does not extend to those who are not parties to an arbitration agreement or 

who have not authorized anyone to act for them in executing such an agreement.’ (County of 

Contra Costa v. Kaiser Foundation Health Plan, Inc. (1996) 47 Cal.App.4th 237, 245; see 

Benasra v. Marciano (2001) 92 Cal.App.4th 987, 990.)” (Young v. Horizon West, Inc. (2013) 

220 Cal.App.4th 1122, 1128.)  

Plaintiff Did Not Sign the Contract: 

 The petition to compel arbitration is based upon a Legal Services Contract (“Contract”) 

that is claimed to be between defendants Im and Chambers, on one hand, and the Plaintiff, on 

the other. The Contract has a signature on the line where Plaintiff’s signature would be 

expected. (Im Decl. Ex. B. (Im submitted a verification and is referred to as “Im Decl.”).) Im 

states that he sent the Contract to June Kim and Moon Joo Lee to obtain the necessary 

signatures. (Im Decl. ¶3.) Kim’s declaration states that she signed the Contract on behalf of 

Plaintiff because Plaintiff’s son, David Jang, told her to do so. Therefore, based upon the 

moving papers, it appears that Kim signed the Contract, not Plaintiff. In addition, Plaintiff’s 

declaration states that she did not sign the Contract. (Seraphina Jang Decl. ¶8, 11.) And 

Plaintiff’s handwriting expert states that it is her opinion that Plaintiff did not sign the Contract. 

(Fisher Decl. ¶9.)  

Therefore, the Court finds that Plaintiff did not sign the Contract. The Court must now 

determine if any of the exceptions for compelling a nonsignatory to arbitrate apply in this case. 

Agency: 

Generally, a person who is not a party to an arbitration agreement is not bound by it. 

(Flores, supra, 148 Cal.App.4th at p. 587.) However, one exception to this rule is that a person’s 

agent can bind that person to the arbitration agreement. (Ibid.)  
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“[A]n agency cannot be created by the conduct of the agent alone; rather, conduct by the 

principal is essential to create the agency. Agency ‘can be established either by agreement 

between the agent and the principal, that is, a true agency [citation], or it can be founded on 

ostensible authority, that is, some intentional conduct or neglect on the part of the alleged 

principal creating a belief in the minds of third persons that an agency exists, and a reasonable 

reliance thereon by such third persons.’ [Citations.] ‘ “ ‘The principal must in some manner 

indicate that the agent is to act for him, and the agent must act or agree to act on his behalf and 

subject to his control.’…” [Citations.] Thus, the “formation of an agency relationship is a bilateral 

matter. Words or conduct by both principal and agent are necessary to create the relationship … 

.” ’ ” (Flores, supra, 148 Cal.App.4th at pp. 587–588, quoting van't Rood v. County of Santa 

Clara (2003) 113 Cal.App.4th 549, 571.)  

Im’s declaration does not provide knowledge of the words or conduct by Plaintiff. Im’s 

declaration only provides that “I emailed the Agreement to June Kim and Moon Joo Lee and 

asked them to obtain the necessary signatures from the other co-defendants, and they did.” (Im 

Decl. ¶3.) Im’s declaration does not state that he spoke with Plaintiff or that he confirmed 

directly with Plaintiff that she agreed to representation by Im and Chambers or the terms of the 

Contract. Nor does Im state that he confirmed with Plaintiff that Kim could act as Plaintiff’s 

agent. In fact, Im provided a declaration in August 2015 that stated he never verified with 

Plaintiff personally whether she consented Im and Chambers representing her. (Wolfe Decl. Ex. 

A at ¶5 (Im’s 2015 Declaration).) 

Kim’s declaration states that she discussed the N.A. Sales lawsuit with Plaintiff and her 

son David Jang, but she does state that she told Plaintiff that Plaintiff was a party to the lawsuit. 

(Kim Decl. ¶3.) In addition, both David Jang and Plaintiff state that Kim never told them that 

Plaintiff was involved in the N.A. Sales lawsuit. (David Jang Decl. ¶ 5; Seraphina Jang Decl. ¶3.) 

It appears these parties discussed the lawsuit, but the Court is not convinced that Kim told 

Plaintiff she was a party to the lawsuit.   

Kim states that when she received the Contract from Im and Chambers she 

communicated with David Jang and he told her to sign the Contract for Plaintiff. (Kim Decl. ¶4.) 

Kim states that David Jang sent her a text message instructing her to sign for Plaintiff, but the 

text message is not attached to the declaration. (Kim Decl. ¶4.) In opposition, David Jang states 

that Kim never contacted him to obtain Plaintiff’s signature on the Contract and that he never 

authorized Kim to sign for Plaintiff. (David Jang Decl. ¶¶ 6-7.) Plaintiff also states that she never 

told Kim or David Jang to sign her name on the Contract. (Seraphina Jang Decl. ¶2, 10, 12.)  

Kim also states that she and David Jang customarily signed Plaintiff’s name on 

documents requiring her signature upon her request. (Kim Decl. ¶2.) But Kim does not provide 

documents to support this claim and Plaintiff says Kim’s statement is not true. (Seraphina Jang 

Decl. ¶13.) 

In reply, Im and Chambers submitted additional evidence. Im’s reply declaration states 

that she received a voice message from David Jang on June 18, 2015 asking to discuss the levy 
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placed on Plaintiff’s home. This message states that “I believe you’ve been working with MJ 

regarding a case around N.A. Sales and Lee.” (Im Reply Decl. ¶2.) This message does not refer 

to the case as “Plaintiff’s case.” Nor does it state that David Jang was aware that Plaintiff was 

being sued in the N.A. Sales lawsuit or that Plaintiff was being represented by the attorneys. In 

addition, this message was sent the day after Plaintiff claimed she received the notice of levy, 

which is when she claims she first learned about the lawsuit. (Complaint ¶¶ 35, 46 and 

Seraphina Jang Decl. ¶¶ 9, 14.) Based upon the language in the message and the date it was 

sent, the Court is not convinced that this evidence shows that Plaintiff (and David Jang) knew 

that Im and Chambers were representing Plaintiff prior to June 17, 2015 or that Plaintiff agreed 

to the Contract in April 2015.  

Moon Joo Lee also submitted a declaration in reply. Lee’s declaration states that in 

“April/May 2015” he communicated with David Jang about the Contract and that David Jang told 

him that he gave Kim permission to sign the Contract on Plaintiff’s behalf. (Lee Decl. ¶4.) Lee’s 

declaration attaches an email chain between Lee and David Jang discussing changing attorneys 

from defendant Bauer. (Lee Decl. ¶3 and Ex. A.) This email does not state who the new 

attorneys will be and David Jang asks questions about why Bauer was not working on the case. 

(Ibid.)  

The dates of this email exchange do not help the Defendants’ argument. This email 

exchange occurred on April 30, 2015. The Contract was signed two days earlier on April 28, 

2015. (Im Decl. Ex. A; see also Wolfe Decl. Ex. A at ¶4 (Im’s 2015 Declaration).) And the motion 

for reconsideration was filed one day earlier on April 29, 2015. (Plaintiff’s RJN Ex. A.) Based 

upon this email exchange it appears that David Jang did not know who the new attorneys were 

two days after the Contract was signed. If David Jang did not know that Im and Chambers were 

representing Plaintiff on April 30, 2015, then David Jang could not have given Kim permission to 

hire the attorneys to represent Plaintiff on April 28, 2015.  

 Lee also claims that he sent an email to Plaintiff on June 9, 2015 regarding the N.A. 

Sales Lawsuit. (Lee Decl. ¶5 and Ex. B.) This email is attached to the declaration, however, it is 

in Korean and no translation has been provided for the Court. The Court cannot independently 

translate an email in a foreign language. (See California Rules of Court, Rule 3.1110(g).)  In 

addition, the hearing on the motion for reconsideration was June 3, 2015. (Plaintiff’s RJN Ex. E.) 

An email sent after the hearing does which purportedly discusses the N.A. Sales lawsuit not 

show that Plaintiff had agreed to representation by Im and Chambers in April 2015 when the 

Contract was agreed to.   

Upon review of the declarations submitted, the Court does not find that Plaintiff or David 

Jang gave Kim permission to sign the Contract for Plaintiff. There is insufficient evidence for the 

Court to find that the words and conduct of the Plaintiff (and David Jang) show there was an 

agency relationship with Kim. Therefore, Im and Chambers have not carried their burden in 

showing that Kim was acting as an agent for Plaintiff when she signed the Contract.  
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Equitable Estoppel and Third Party Beneficiary: 

 Defendants also argue that Plaintiff should be bound by theories of equitable estoppel 

and third party beneficiary. The Court does not find these arguments persuasive.  

 Equitable estoppel is one of the exceptions to the rule that nonsignatories to an 

arbitration agreement cannot be compelled to arbitrate. (JSM Tuscany, LLC v. Superior Court 

(2011) 193 Cal.App.4th 1222, 1237.) Equitable estoppel applies when the claims are “founded 

in and intertwined with the underlying contract obligations.” (Id. at p. 1238 (citation omitted).) 

“Claims that rely upon, make reference to, or are intertwined with claims under the subject 

contract are arbitrable.” (Ibid. (citation omitted).) 

 Here Plaintiff’s complaint is not based on the Contract. To the contrary, one of the main 

allegations in the complaint is that Im and Chambers represented Plaintiff without her consent 

and that Plaintiff was unaware of the Contract. (Complaint ¶¶ 46-52.) The claims in the 

complaint are not founded in or intertwined with the Legal Services Contract and therefore 

equitable estoppel does not apply.  

 Another exception to compelling arbitration against a nonsignatory is when that person is 

a third party beneficiary of the agreement containing an arbitration clause. (Crowley Maritime 

Corp. v. Boston Old Colony Ins. Co. (2008) 158 Cal.App.4th 1061, 1069.)  

 Defendants rely heavily on City of Riverside v. Mitsubishi Heavy Indus. (S.D.Cal. Mar. 

14, 2014) 2014 U.S. Dist. LEXIS 33836. Plaintiff’s objection to City of Riverside under California 

Rules of Court, Rule 8.1115 is not correct. (See e.g. Pacific Shore Funding v. Lozo (2006) 138 

Cal.App.4th 1342, 1352, fn. 6.) However, City of Riverside is distinguishable on its facts. That 

case involved a nonsignatory suing over breaches in the contract containing an arbitration 

clause. As the court noted, “Riverside seeks to benefit from the Contract by recovering for 

causes of action arising from the Contract. Equity requires that it abide by the agreement to use 

arbitration to resolve Contract disputes.” (Id. at p. *9.) Here, however, Plaintiff is not suing based 

upon a breach of the Legal Services Contract. In addition, City of Riverside is not mandatory 

authority and this Court declines to follow it. 

 Defendants have not cited to any cases that involve a similar fact pattern to the one here 

where court found that the nonsignatory was a third party beneficiary. The Court is not 

convinced that Plaintiff is a third party beneficiary to the Legal Services Contract and therefore 

will not compel Plaintiff to arbitrate on that basis.  

 The Court finds that Plaintiff is not a signatory to the Contract and cannot be compelled 

to arbitrate under the theories of agency, equitable estoppel or third party beneficiary. 

Defendants have raised no other theories for compelling a nonsignatory to arbitrate.  

Unconscionability: 
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 Since this Court finds that Plaintiff is not a signatory to the Contract and none of the 

exceptions for nonsignatories apply, the Court need not address whether the arbitration 

agreement is unconscionable.  

The Court notes, however, that the clause limiting Im’s and Chamber’s liability to $5,000 

appears to be a violation of the California Rules of Professional Conduct, Rule 3-400. Rule 

3-400 states that “[a] member shall not: [¶] (A) Contract with a client prospectively limiting the 

member’s liability to the client for the member’s professional malpractice… .” The Court is not 

making a finding on whether there was a violation of the Rules of Professional Conduct at this 

time, but encourages the attorneys to review this rule and take appropriate action, if any 

is required.  

Evidence: 

Plaintiff’s objections to evidence are sustained as to objections 1, 3, 4 and 5 and 

overruled as to objection 2.  

Plaintiff’s requests for judicial notice are granted. Exhibits A – E are documents that were 

filed in the N.A. Sales lawsuit, another California court case, and thus are appropriate for 

judicial notice. 

 

 

  

14.  TIME:  9:00   CASE#: MSC16-01005 
CASE NAME: BRENNON B. VS. W.C.C.U.S.D. 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER REJECTING CCP 170.6 
FILED BY BRENNON B. 
* TENTATIVE RULING: * 
 
Bellinda Bluntach has known since 5/31/16 that this case was assigned to Dept. 9.  This Court 
signed the Order Appointing her individually to act as Guardian ad Litem of Brennon B, the 
complaint which was filed on 5/31/16 had the statement:  “Per local rule 5 this case is assigned 
to Dept. 9” and more than 15 days later on July 7, 2016, the 170.6 was filed.  It appears to the 
Court that it was untimely since she appeared as an individual seeking appointment as GAL of 
Brennon B. 
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15.  TIME:  9:00   CASE#: MSL14-01983 
CASE NAME: STATE FARM VS. WILLIAM MINGO 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY STATE FARM MUTUAL AUTOMOBILE INS. CO. 
* TENTATIVE RULING: * 
 
Unopposed – motion granted. 
 
 

  

16.  TIME:  9:00   CASE#: MSL15-01805 
CASE NAME: CACH, LLC VS. MORA 
HEARING ON OSC RE: FAILURE TO FILE DEFAULT JUDGMENT 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 

  

17.  TIME:  9:00   CASE#: MSL15-01861 
CASE NAME: WELLS FARGO VS KOHLWECK 
HEARING ON OSC RE: FAILURE TO FILE DEFAULT JUDGMENT 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 

  

18.  TIME:  9:00   CASE#: MSL15-03641 
CASE NAME: RETAIL VENTURES VS. NAVARRETE 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
Appearance required. 
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19.  TIME:  9:00   CASE#: MSN16-0737 
CASE NAME: EXIDE TECHNOLOGIES VS. CALIFORNIA 
HEARING ON OSC RE: WHY WRIT OF MANDATE SHOULD NOT ISSUE 
SET BY EXIDE TECHNOLOGIES 
* TENTATIVE RULING: * 
 
 Exide Technologies (“Exide”) petitions this court for writ of mandate to compel the 
California Department of Public Health (“CDPH”) to disclose de-identified information contained 
in their public records, pursuant to the California Public Records Act and the California 
Constitution.  The Petition for Writ of Mandate is granted. 
   

“The people have the right of access to information concerning the conduct of the 
people's business, and, therefore, the meetings of public bodies and the writings of public 
officials and agencies shall be open to public scrutiny.”  (Cal Const. Art. 1, § 3.)  “A statute, court 
rule, or other authority, including those in effect on the effective date of this subdivision, shall be 
broadly construed if it furthers the people's right of access, and narrowly construed if it limits the 
right of access.”  (Cal Const. Art. 1, § 3.) 

   
The California Public Records Act “declares that access to information concerning the 

conduct of the people’s business is a fundamental and necessary right of every person in this 
state.”  (Gov. Code § 6250, et. seq.)  “Exempt with respect to public records exempt from 
disclosure by express provisions of law, each state or local agency, upon a request for a copy of 
records that reasonably describes an identifiable record or records, shall make the records 
promptly available to any person upon payment of fees covering direct costs of duplication, or a 
statutory fee if applicable.”  (Gov. Code § 6253, subd. (b).)  “Any segregable portion of a record 
shall be available for inspection by any person requesting the record after deletion of the 
portions that are exempted by law.”  (Gov. Code § 6253, subd. (a).) 

   
 Exide seeks public records from CDPH containing information as to (a) whether the 
individual’s blood lead level triggered an investigation, (b) the age of the building where the 
tested individual resided at the time of testing, and (c) the conclusion of the investigation/source 
of lead.  These records are said to be located on CDPH maintained electronic databases. 
  
 Exemption from Disclosure under Gov. Code § 6353(k).  CDPH opposes this petition 
on the ground that the requested information is exempt from disclosure pursuant to Government 
Code section 6354, subdivision (k). 
   
 The Public Records Act does not require the disclosure of “[r]ecords, the disclosure of 
which is exempted or prohibited pursuant to federal or state law, including, but not limited to, 
provisions of the Evidence Code relating to privilege.”  (Gov. Code § 6254, subd. (k).) “All 
records of interviews, written reports, and statements procured by the department … in 
connection with special morbidity and mortality studies shall be confidential insofar as the 
identity of the individual patient is concerned and shall be used solely for the purposes of the 
study.”  (Health & Saf. Code § 100330 [emphasis added].)  “All information reported pursuant to 
this section [Blood Lead Findings] shall be confidential, as provided in Section 100330, except 
that the department may share the information for the purpose of surveillance, case 
management, investigation, environmental assessment, environmental remediation, or 
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abatement with the local health department….”  (Health & Saf. Code § 124130.)  
 
 The Public Records Act does not require disclosure of confidential information relating to 
the identity of the individual patient.  However, “[a]ny segregable portion of a record shall be 
available for inspection by any person requesting the record after deletion of the portions that 
are exempted by law.”  (Gov. Code § 6253, subd. (a).)  Exide’s requested information as to the 
age of the building, whether the level triggered an investigation, and the source of the lead to 
does not concern confidential information relating to the identity of the individual patient.  Thus, 
the requested information is not exempt from disclosure pursuant to state law.  
 

Exemption from Disclosure under Gov. Code § 6353(c).  CDPH opposes this petition 
on the ground that the requested information is exempt from disclosure pursuant to Government 
Code section 6354, subdivision (c).  The Public Records Act does not require the disclosure of 
“[p]ersonnel, medical, or similar files, the disclosure of which would constitute an unwarranted 
invasion of personal privacy.”  (Gov. Code § 6254, subd. (c).)  Exide is not requesting disclosure 
of individual medical files in this matter.  Instead, Exide is requesting de-identified information as 
to the age of the building, whether the level triggered an investigation, and the source of the 
lead.  Thus, the requested information is not exempt from disclosure pursuant to Government 
Code section 6353, subdivision (c).  

 
Creation of a “New Record.”  CDPH opposes this petition on the ground that 

production of the requested information would require the creation of a new record, which is not 
required under the Public Records Act.  CDPH fails to provide any California legal authority 
supporting this alleged exemption from disclosure.   

 
Regardless, it appears that CDPH would not need to “create a new record” to produce 

this information, as such information already exists in CDPH’s databases.  (Opposition, p. 5:8-
12, 6:11-15; 6:21-25.)  Instead, CDPH would only need to redact or extract and compile data 
from existing records.  The Public Records Act contemplates that public agencies may “need to 
compile data, to write programming language or a computer program, or to construct a 
computer report to extract data.”  (Gov. Code § 6253, subd. (c)(4).)   Ultimately, “[a]ny 
segregable portion of a record shall be available for inspection by any person requesting the 
record after deletion of the portions that are exempted by law.”  (Gov. Code § 6253, subd. (a).)   
Thus, CDPH is required to disclose this information, even if production would require redaction 
or data extraction.  

 
Disclosure Balancing Test.  CDPH opposes this petition on the ground that the public 

interest in disclosure of the requested information is outweighed by the public interest in non-
disclosure, pursuant to Government Code section 6255.  “The agency shall justify withholding 
any record by demonstrating that the record in question is exempt under express provisions of 
this chapter or that on the facts of the particular case the public interest served by not disclosing 
the record clearly outweighs the public interest served by disclosure of the record.”  (Gov. Code 
§ 6255.)   

 
 Public Interest in Disclosure.  CDPH asserts that, in light of the information already 
provided, it is unclear how the sought records will aid in the public’s understanding of the 
CDPH’s work.  Although great strides have been made in understanding lead exposure, it 
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remains a serious public health concern in California.  The requested data would aid in 
identifying potential lead exposure sources and factors contributing to elevated blood lead levels 
in the Los Angeles County Area.  Such information is essential to assessing potential measures 
for addressing these public health concerns.  For these reasons, there is a substantial public 
interest served by disclosure of this information.  
 
 CDPH argues that the public interest in disclosure is minimal because disclosure will 
only assist Exide in disclaiming any financial responsibility for its lead pollution contributions.  
Exide’s alleged financial motives for obtaining this information are irrelevant to determining the 
public interest in disclosure.  “The Public Records Act does not differentiate among those who 
seek access to public information.  It imposes no limits upon who may seek information or what 
he may do with it.  What is material is the public interest in disclosure, not the private interest of 
a requesting party; section 6255 does not take into consideration the requesting party's profit 
motives or needs.”  (State Bd. of Equalization v. Superior Court (1992) 10 Cal.App.4th 1177, 
1190-1191 [internal citations and quotations omitted].)  
 
 Public Interest in Non-Disclosure.  CDPH asserts that the public interest in non-
disclosure outweighs the public’s interest in disclosure because disclosure poses a significant 
threat to the public’s continued participation in these CDPH testing programs.  However, CDPH 
fails to explain how disclosure of the de-identified information sought would post a threat to the 
public’s continued participation.  
 
 CDPH also asserts that disclosure will divert the Department’s limited resources from its 
core public health responsibilities.  CDPH has expressed that extraction of the requested 
information will require searching and reviewing “numerous locations and a large number of 
records in RASSCLE II, including field where information is contained in text narratives rather 
than as coded entries.”  (Opposition, p. 6:21-25.)  The public’s interest in maintaining core public 
health responsibilities is significant.  However, this interest does not outweigh the substantial 
public interest in identifying and addressing serious public health concerns posed by various 
lead exposure sources.   
  
 Conclusion.  Exide’s Petition for Writ of Mandate is granted.  CDPH is hereby ordered 
to disclose public records containing de-identified information as to (a) whether the individual’s 
blood lead level triggered an investigation, (b) the age of the building where the tested individual 
resided at the time of testing, and (c) the conclusion of the investigation/source of lead.  Exide 
shall bear the cost of reasonable fees incurred by CDPH in providing the requested information.  
(Gov. Code § 6253, subd. (b).)  Pursuant to Government Code section 6259, subdivision (d), 
CDPH shall bear all court costs and reasonable attorney’s fees incurred by Exide in connection 
to this petition, in an amount to be determined by later motion.  
 
 

ADD-ON 
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20.  TIME:  9:00   CASE#: MS16-0365 
CASE NAME: ZHENG VS. PERRY 
HEARING ON DEMURRER TO 1st Amended UD COMPLAINT of ZHENG 
FILED BY VICKI PERRY 
* TENTATIVE RULING: * 
 
 Defendant’s demurrer to the First Amended Complaint is overruled.  24 CFR § 982.310 
(e)(1) was amended in 1997 to prevent precisely the “endless lease” problem that defendant is 
trying to resurrect.  In re Burch (2008) 401 B.R. 153, 158-159; see also Carol Rickert & Assocs. 
v. Law (Ct.App. 2002) 132 N.M. 687, 691-692.  The only reasonable interpretation after the 
amendment is that 24 CFR § 982.310 (e)(1) applies only to an attempt to terminate a term lease 
during its term, not to the nonrenewal of a month-to-month tenancy after the initial, longer-term 
lease has expired.   
 
 Further, the court reads the provision in the HAP Addendum to require good cause only 
during the initial one-year term or any additional year-long extensions of that term.   The FAC 
and attached documents do not show that there were any year-long extensions of the term of 
the initial term of the lease.  Any such extensions would have required a writing signed by both 
plaintiffs and defendant.  See Lease, ¶ 2.B.  No such writing is alleged or shown. 
 
 

 

21.  TIME:  9:00   CASE#: MS16-0365 
CASE NAME: ZHENG VS. PERRY 
HEARING ON FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call if Line 20 not argued. 
 
 

 

 
 


